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NAVIGATING EMPLOYEE
FIDUGIARY LAWSUITS AND

TRANSPARENGY IN HEALTH
PLAN CONTRACTING




HEALTH POLICY REVIEW
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GAA APPLIES TO ALL ERISA PLANS AND
IS RELEVANT TO ALL NON ERISA PLANS

Where to find the law for non-ERISA

Provision Relevant § of ERISA plans?
Gag Clause Removal ERISA§ 724 PHSA § 2799A-9
Advance EOB Requirements ERISA § 716(f) PHSA § 2799A-1(f)
Continuity of Care ERISA§ 718 PHSA § 2799A-3 and § 2799B-8

Provider Directory Requirements ERISA § 720(a) and (b) PHSA § 2799A-3 and § 2799B-8

Reporting on Pharmacy Benefits and

Prescription Drug Costs ERISAST25 ERSAS2T3A10
No Surprises Act §§ 102 & 103 ERISA§ 716 PHSA §2799A-1
NSA § 104 ERISA § 720 PHSA §§ 2799A-5(c) and 2799B-3

408(b)(2) Disclosures ERISA §408(b)(2)(B) Not Applicable




HEALTH CARE FIDUCIARY

A health care fiduciary is a person or entity that manages a
health plan and is responsible for acting in the best interests
of the plan's participants and beneficiaries.

Fiduciaries are subject to certain standards of conduct and have several
responsibilities, including: Acting in the plan's interest: Fiduciaries must
act solely in the interest of the plan's participants and beneficiaries.

Following plan documents: Fiduciaries must follow the plan's
documents, unless they conflict with ERISA. Holding plan assets in
trust: If the plan has assets, fiduciaries must hold them in trust. Paying
reasonable expenses:

Fiduciaries must only pay reasonable plan expenses. Providing
transparent offerings: Fiduciaries must provide competitive,
transparent, and ethical health and pharmacy offerings.

Fiduciaries can be plan trustees, administrators, or members of an
investment committee. Fiduciary status is based on the functions
performed for the plan, not just a person's title.

Fiduciaries can face personal liability for losses caused to the plan, or
for any profits they made through the use of plan assets.




DATA AS THE KEY TO CAA

How to know what health services DO cost, SHOULD cost and COULD cost.

Follow the dollars

Gag Clause attestation removes barriers for employers to
secure data and act on findings

New Mental Health Parity guidance requires
third party analysis and ongoing monitoring



WHAT DOES ACTION LOOK LIKE?

Determine the needs of Procure services with
YOUR group based on data value and accountability

SAFE HARBOR
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WHY IT MATTERS AND WHAT IT HAS INSPIRED

Supply side innovation

Health service marketplace
Provider/ health system risk models

Transparent PBM

Ambulatory resources

n Direct contracting initiatives
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